or ee eS OS) F—C—lC( D™ 


t= 


7; 


ies 


rial 
nts 
ay, 


jine 


sey 
Lil. 


x of 
Hot 


the 
son, 


nthly 
dard 
num- 
; are 
ig in 





XU 


THE ALBANY LAW JOURNAE. 


307 





The Albany Law Journal. 





A Weekly Record of the Law and the Lawyers. Published by 
THE ALBANY LAw JOURNAL Company, Albany, 

Contributions, items of news about courts, judges and lawyers; 
queries or comments, criticisms on various law questions ; 
addresses on legal topics, or discussions on questions of timely 
interest are solicited from members of the bar and those inter- 
ested in legal proceedings. 





{All communications intended for the Editor should be ad- 
dressed simp ply to the Editor of TuE ALBany Law JOURNAL. 
All letters relating to advertisements, subscriptions, or other 
business matters, should be addressed to THE ALBANY Law 
JOURNAL Company. ] 





Subscription price, Five Dollars per annum in advance. 


Single 
uumber Twenty-Five Cents. 


vr LBANY., Geman 30, 


1897. 





Gurvent meshes. 

HE Luetgert murder trial, in many re- 
spects the most remarkable. in the 
criminal annals of this country, has ended 
in the disagreement and final discharge of 
the jury, after long-continued but fruitless 
efforts to reach a verdict. The trial itself 
lasted nine weeks, and naturally excited in- 
tense interest, not only 
it occurred, but throughout the civilized 
world. So remarkable’ was the case, in 
many of its features, that a brief review of it 
will be of interest. 


in Chicago, where 


The prosecution, which 
was conducted with great skill and vigor, 
was compelled to rely wholly upon circum- 
stantial evidence. ‘There was, indeed, no 
actual proof that a murder had been com- 
mitted. A woman had been missing since 
May Ist, last, and the prosecuting officers 
had a theory as to her disappearance which 
they sought to prove by a very strong chain 
of circumstances. 
viction 


If, with this proof, a con- 
could have been obtained, it would 
have been a remarkable result, and a great 
victory for the prosecuting officials. It was 
claimed by the State that on the night of 
May Ist, the wife of the prisoner, his alleged 
victim, went with him to the sausage factory 
of the defendant where he strangled or other- 
wise killed her, disintegrated her body in a 
boiling solution of crude potash, with which 
one of the vats had been filled, and burned 
what bones remained in the factory furnace. 
Other alleged facts and circumstances relied 
upon by the prosecuting officials were these: 
Vou. 56 — No. 18, 





Luetgert, who was at one time an extensive - 
manufacturer of sausages, had become em- 
barrassed in business. It was a notorious 
fact that the couple did not live happily to- 
gether, and that he had made numerous 
vague threats against her life. The motive 
of the alleged crime was said to be the de- 
fendant’s desire to be rid of his wife because 
he was infatuated with a servant girl in the 
employ of the family. The chain of evidence 
upon which the authorities relied for con- 
viction was somewhat as follows: The fac- 
tory had not been run for sausage-making 
purposes since the February previous to the 
woman’s disappearance. On March II 
Luetgert bought 328 pounds of crude potash 
and had the stuff taken to the factory base- 
ment and dissolved in a huge vat of water. 
This material, it was testified, burned the 
hands of those who touched it, and had never 
been used in the establishment before. On 
the night of May ist, the defendant and his 
wife were seen walking toward the factory. 
Previously the defendant had turned steam 
into the potash vat, after which he sent the 
watchman out twice to a neighboring drug 
store on trivial errands. He was shown to 
have remained in the basement of the factory 
until three o'clock the next morning, and on 
leaving ordered the place to be thoroughly 
cleaned out. In searching the vat which had 
been used on that night, the authorities 
found two gold rings, both of which, it was 
alleged, bore the initials of the missing 
woman, and an artificial tooth such as it was 
claimed Mrs. Luetgert wore, and in the 
catch-basin under the vat some small pieces 
of bone and a small tangle of blonde hair 
were also found. Luetgert, himself, was 
shown to have raked the furnace fires, and 
to have ordered ashes dumped into the 
street. It was proved that he had shown 
complete and unnatural apathy over the dis- 
appearance of his wife, and to have made 
no effort whatever to ascertain her where- 
abouts when her absence began to excite 
public attention and comment. To test their 
theory that the dead body of Mrs. Luetgert 
had been dissolved in some powerful chem- 
ical solution, experiments were made at the 
Rush Medical College, in Chicago, which, 
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it was claimed, proved conclusively that such 
a result could be obtained. It was alleged 
that these experiments proved that a dead 
body could be dissolved in less than three 
hours. But there was much conflicting tes- 
timony as is usual in such cases. Professors 
and chemical experts tried to show that a 
human body could not be dissolved in the 
time given, and that this was especially true 
of the frontal bone of the skull, and of the 
teeth. Several experts for the prosecution 
testified that the pieces of bone taken from 
the vat were human, while, for the defense, 
expert osteologists declared, with equal posi- 
tiveness that the bones could not be identi- 
fied. The temporal bone, which had been 
positively identified by Prof. Dorsey, of the 
Field Columbian Museum, as human, was 
declared, by the defense’s experts, to be 
merely a collection of small bones, fused to- 
gether. It was agreed, by the experts on 
both sides that the bones showed the action 
of potash or some other destroying agent. 
It can hardly be denied that the result of the 
trial will be to still further discredit the tes- 
timony of what are called expert witnesses. 
One of the most remarkable features of the 
defense was the testimony offered going to 
prove that Mrs. Luetgert had been seen in 
Wisconsin and in other places since the al- 
leged murder, and Luetgert, himself, stoutly 
asserted that he would not be surprised to 
see his missing wife walk into the court- 
room at any time. It was claimed that her 
mind had becomé unbalanced because of her 
husband’s losses, and that she had wandered 
away. The defendant’s presence in the fac- 
tory on the night of May Ist, was admitted, 
but it was explained that he was engaged in 
experimenting in soap-making, with a view 
to going into that branch of manufacture, 
as sausage-making did not pay any longer, 
and chemists tried to show that an analysis 
of the solution contained in the vat bore out 
this theory. Luetgert appeared for prelim- 
inary hearing May 22, before Justice Kers- 
ten, and witnesses for the State were heard 
from May 22 to 29, inclusive; he was in- 
dicted June 5. Habeas corpus proceedings 
were begun before Judge Gibbons June 17, 
and ran to June 22; Judge Gibbons refused 





to release Luetgert under bonds. The trial 
before Judge R. S. Tuthill began August 23, 
and occupied sixty days. The jury was se- 
cured in five days. The State passed seven- 
teen peremptory challenges and the defense 
fifteen. The number of veniremen sum- 
moned was 175, and the court excused 114 
for cause. On October 21, the jury, after 
being out sixty-six hours, were unable to 
agree and were discharged by the court. It 
was admitted by members of the jury, after 
their discharge, when they stood nine to 
three for conviction, that the disagreement 
was brought about by the wide differences 
of opinion regarding the rings found in the 
vat, and the testimony of witnesses who posi- 
tively swore that they saw Mrs. Luetgert 
alive on May 3,4 and 5. By the prosecution 
it is claimed that some of the testimony was 
clearly perjured, and prosecutions are hinted 
at. It should be said that the production of 
Mrs. Luetgert alive would have cleared away 
all of the mystery, and it is scarcely con- 
ceivable that if alive she could be kept in 
ignorance of the fact that her husband — an 
innocent man—was on trial for his life. 
Nor can it be supposed that, however bitter 
their quarrels may have been in the past, 
she, knowing the facts of the trial, and the 
terrible accusation brought against her hus- 
band, would suffer him to be convicted and 
punished for a crime which he had never 
committed. As a fitting finale to the trial, 
full of sensations as it was, came the signed 
statement of the defendant to the public, 
made under oath, with the consent of his 
leading counsel, former Judge Vincent, in 
which Luetgert expresses disappointment 
and surprise that the jury did not bring in 
a verdict of acquittal. ‘I did not kill my 
wile,” he solemnly declares, “ and I do not 
know where she is, but [ am sure that it is 
only a question of time until she comes 
home. I did not go upon the witness stand 
because my lawyer, Judge Vincent, was bit- 
terly opposed to my doing so, and because 
he advised me it was not necessary. I am 
grateful for the tremendous change in pub- 
lic sentiment in my favor, and time will dem- 
onstrate that I am not only an innocent man, 
but a very grievously wronged man.” The 
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disagreement of a jury is to be regretted 
under any circumstances, but particularly so 
in a case which has involved the expenditure 
of so much time, energy and money as this 
great trial has involved. Attorney Deneen 
declares that a second trial will be had, and 
meanwhile the defendant may be admitted 
to bail. Public sentiment seems to be di- 
vided as to his guilt, with probably a large 
majority firmly convinced that he really 
committed the horrible crime with which he 
still stands charged, and of which nine out 
of the twelve members of the jury, after hear- 
ing all of the evidence, solemnly declare, 
under their oaths, they believe he is guilty. 
A second trial ought certainly to be had, 
and a verdict either of conviction or acquittal 
rendered. Any other result would be a 
gross miscarriage of justice. 


The New York Court of Appeals decided, 
in People ex rel. The Woodhaven Gas Light 
Co., appellant, v. James F. Deehan, as Street 
Com’r, ete., respondent, a very important 
question, viz.: That where the right to use 
the public streets of a town has once been 
granted, in general terms, by the local au- 
thorities, to a gas light company, such grant 
will be deemed to include new streets and 
extensions of old ones, as they are subse- 
quently opened. Judge O’Brien wrote the 
opinion, in which all concurred, except Gray, 
absent, and Vann, J., dissenting. The rul- 
ing of the Appellate Division, that the con- 
sent of the town authorities applied only to 
streets and highways then existing, and not 
to streets and highways thereafter opened or 
used, the Court of Appeals considers alto- 
gether too narrow. The rule that public 
grants are to be construed strictly against the 
grantees, the court savs, means that nothing 
shall pass by implication except it be neces- 
sary to carry into effect the obvious intent of 
the grant; but the obvious intent of the par- 
ties, when expressed in plain language, can- 
not be ignored in a public any more than in 
a private grant. The court continues: 

“ It is well known that business enterprises 
such as the relator is engaged in are based 
upon calculations of future growth and ex- 
pansion. A franchise for supplying gas not 
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only confers a privilege, but imposes an obli- 
gation, upon the corporation to serve the 
public in a reasonable way. The relator is 
bound to supply gas to the people of the 
town upon certain conditions and under cer- 
tain circumstances, and it would be most un- 
just to give construction to the 
consent as to disable it from performing its 
obligations. It cannot reasonably be con- 
tended that the relator is obliged to apply for 
a new grant whenever a new street is opened 
or an old one extended, as would be the case 
if the consent applied only to the situation 
existing when made.” 

* *K *K * * * * 
Such a grant is generally in perpetuity 
or during the existence of the corporation, or 
at least for a long period of time, and should 
be given effect according to its nature, pur- 
pose and duration. There is no good reason 
for restricting its operation to existing high- 
ways unless that purpose appears from the 
language employed. It is not claimed that 
any such limitation was expressed, and none 
can be implied from the nature of the case. 
The language of the consent confers the 
right to place the conductors in the streets, 
upon compliance with reasonable regula- 
tions, not only as the streets then existed, but 
That 
is what the grant contemplated when made, 
and such is the fair meaning of the language 
used.” 


such a 


“cc 


as subsequently enlarged or changed. 


Perhaps the first instance of the admission 
of an X-ray photograph as evidence in the 
trial of a criminal case in this State occurred 
on the 21st inst., at Watertown, in the 
Haynes murder trial. The claim of the pros- 
ecution was that a 32-calibre bullet struck 
Allen, the victim, in the jaw, and that it split, 
one piece being deflected into the jaw and 
the other piece into the back of Allen’s head. 
The defense claimed that the substance at 
the base of Allen’s skull was not a fragment 
of a 32-calibre bullet, but a complete 32-cali- 
bre bullet. To prove this claim, the defense 
produced an X-ray photograph of Allen’s 
neck, showing the substance which resem- 
bles a bullet near the second vertebra at the 
base of the skull. Dr. Gilbert Cannon, of 
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Watertown, made the photograph, and from 
his experiments, says that the bullet is not a 
32-calibre bullet. Both sides argued for sev- 
eral hours over the admission in evidence of 
the photograph. Justice Wright, following, 
we believe, precedents in other States, al- 
lowed the photograph to be put in evidence, 
and the jury carefully examined it. Science 
has already recognized in the X-ray a valu- 
able agent, and the law, being an equally 
progressive science, does not propose to be 
behind in making use of every proper means 
of ascertaining the facts in any given case. 


Our interesting namesake, the Canada 
Law Journal, seems to agree with us that 
the alleged “ unpublished” letter of Chan- 
cellor Kent, which the “ Green Bag” gave 
to its readers, some time since, as a genuine 
production of the great jurist and commen- 
tator, is anything but what it purports to be. 
Under the heading, “ An Orthographical 
Issue,” the Canada Law Journal makes these 
witty, erudite and facetious remarks: 

“ The ‘Green Bag’ has published what it 
alieges to be a recently discovered letter of 
Chancellor Kent to one of his friends, which 
has as rare an orthographical flavor about it 
as the masterpieces of Artemus Ward, Or- 
pheus C. Kerr and Josh Billings — shining 
lights as they are in the American literary 
firmament. The ALBaAny Law JouRNAL 
scornfully rejects the claim of this treasure- 
trove to be placed among the ana of the fa- 
mous chancellor. It beyond 
conception that he could have been guilty of 
shameful illiteracy as to write 
Sallust, ‘ Quinctillion’ for 
Quintilian, ‘Bynkersheek’ for Bynker- 
shoek, and * Machiavell” for Machiavelli. 
3ut if he really did so miscall them, fancy his 
charlatanry in claiming any sort of acquaint- 
ance with these extremely defunct but yet 
immortal gentlemen! However, a new field 
is opened up for Mr. Ignatius Donnelly and 
his commendable bureau for the detection of 
literary frauds. We must now expect it to be 
proved to a demonstration that Kent did not 
write the Commentaries that bear his name, 
but that they were written by — well, say 


deems it 


such 
‘Salust’ for 








Washington Irving. On the whole, we are 
glad that the unlettered chancellor hailed 
from New York instead of from Boston. 
Boston has, of late, so far fallen from her 
high intellectual estate as to use a Latin 
infinitive to express a purpose —and this, 
too, in an inscription on one of her monu- 
ments. She has also, according to the news- 
papers, been publicly referring to the Bac- 
chantes as if the pronunciation 
of those bibulous ladies were compassed in 
two syllables! All of which is quite dreadful, 


of the name 


and if the locale of this new literary discovery 
had been Boston, then, indeed, would the 
American Athens have been in the hands of 
the Boeotians.” 

We only publish this extract to show how 
the matter strikes others who are quite as 
free from prejudice in the matter as our- 
selves. Meanwhile, it is noticeable that the 
“Green Bag” has in no way publicly at- 
tempted to fortify the genuineness of the 
“ unpublished ” letter. Why? 

A correspondent of the Chicago Record 
writes thus to the editor of that paper: ‘It 
is a theory of law that a man cannot be 
placed on trial for his life more than once. 
Will you please tell me what would happen 
if there should be such a case as this? Sup- 
pose a man to be acquitted of a charge of 
murder. Then, after a lapse of a few weeks 
or so, if absolute and certain evidence should 
come to light, proving beyond any possible 
question that he was guilty, could he be 
placed in jeopardy again?” 

The editor remarks that, * It is an interest- 
ing question, but we have made it a rule not 
to go into technical legal discussions in this 
column.” 

The answer to the question of the corre- 


spondent, above given, seems easy. The 
fifth amendment to the Constitution pro- 
vides: * * * “Nor shall any person be 


subject for the same offense to be twice put 
in jeopardy of life or limb.” Under the pro- 
visions of this plain and positive guarantee, 
it would appear that a person who had been 
once acquitted of a crime, could not be again 
placed on trial for the same offense, no mat- 
ter what, or how absolute or certain might 
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be the character of evidence subsequently 
discovered, tending to show that he com- 
mitted the crime in question. 


The question whether a bicycle is properly 
classed as luggage was recently decided in 
the West London Police Court. In the case 
referred to, the cabman summoned the lady 
in order to recover from her the sum of two 
pence for carrying her bicycle on his cab. 
lle had apparently raised no objection to 
carrying the machine when it was offered to 
him, but when he had taken the lady to her 
destination he demanded six pence extra for 
it. This the lady refused to pay, and the 
summons for two pence was dismissed. The 
Solicitor’s Journal points out that by section 
17 of the Hackney Carriages (Metropolis) 
act, 1853, every driver of a cab “ who shall 
refuse to carry by his carriage a reasonable 
quantity of luggage for any person hiring or 
intending to hire such carriage ” 
a penalty. 


is liable to 
Again, by the regulations made 
under the powers given to a secretary of state 
by the Metropolitan Public Carriage act, 
1869, the driver is entitled to charge as an 
extra payment if any luggage is carried out- 
side the sum of two pence for every package 
so carried. It seems fairly clear that luggage 
does not include every sort of ggods what- 
ever that a person may desire to put on a 
cab, but means such articles as are usually 
carried as their baggage by persons who hire 
cabs, and that the learned magistrate was 
right when he decided that a bicycle (which 
is itself a carriage) does not come under the 
description of luggage. There are two im- 
On 
the one hand, a cabman is not bound to carry 
a bicycle on his cab at all, and therefore, if 
he chooses to do so, he make such 
agreement as he can with his fare for pay- 
ment. 


portant consequences of this decision. 


may 


3ut, on the other hand, if he carries 
the machine without making any such agree- 
ment, he cannot demand the two pence which 
he is entitled to under the last-mentfoned 
statute for carrying a package of luggage, 
nor can he recover any sum whatever in the 
police courts. He is clearly entitled to be 
paid for his services, and can recover in an 
action of quantum meruit, but to do this he 
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must go to the County Court, which is a 
cumbersome method of recovering a few 
pence. .Cabmen, therefore, who wish to be 
quite safe, and who cannot trust to the fair- 
ness of their hirers, had better agree on the 
sum they are to receive for carrying bicycles 
before they allow the machines to be placed 
on their cabs.” 

This is the view already taken by the rail- 
ways, viz., that a bicycle is not luggage. The 
London Law Journal is fearful lest the meas- 
ure be extended to baby-wagons, to the con- 
fusion of families returning from the sea- 
shore. 





Aotes of Cases. 


In the case of Campbell v. Galloway et al., re- 
cently decided by the Supreme Court of Indiana, 
it appeared that a real estate agent executed a 
written proposition to sell an oil lease for $250, 
and procured its acceptance by a person who gave 
him in return a check for that amount, payable to 
the agent, which never transferred nor de- 
livered to the owner of the oil well, the agent 
having no authority except what was conveyed in 
a letter written by a clerk employed by the owner 
of a fourth interest in the well, who, in answer to 
a letter asking the employer to “ notify me if the 
lease is for sale, and what the price and terms 
are, and what there is in it for me,” replied by 
letter, stating that he would “not sell for less 
than $250 net to me; all over that you can have,” 
to which he signed his employer's name, although 
he had no authority to do so. The court held that 
such written authority of sale could not be en- 
forced, the authority to bind a purchaser at a cer- 
tain price does not include authority to make a 
contract of sale at that price, and that letters 
written by a clerk concerning matters in which 
he has no authority and signed by his employer’s 
name, with the addition of the clerk’s initial, do 
not bind the employer. 


was 


The Supreme Court of Michigan, in the case of 
Hudson vy. Wilbur, held recently that garnishment 
proceedings will not lie against an executor or 
administrator. The court said: “It is a general 
rule that property in custody of the law is not sub- 
ject to attachment or garnishment. The law does 
not permit one court to assume control over the 
representative of another court or the property 
confided to his charge. By this it is not meant 
that personal remedies against the individual may 
not be sought, but any proceeding in the nature 
of an action in rem, whereby it is sought to reach 
the property which another court has taken pos- 
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session of, is forbidden. Thus replevin from an 
officer holding order of the Court of Chancery is 
punishable as a contempt. Even suits against a 
receiver in his representative capacity are forbid- 
den, though the court appointing the receiver 
may. on cause shown, permit them. The Probate 
Court has not even this power respecting its offi- 
cers, who can only be sued in the manner pointed 
out by statute, and a garnishee proceeding is not 
included among statutory proceedings against 
executors and administrators in Michigan, 
though it is in some States. That administrators 
and executors are exempt from this process is the 
general rule.” 

In Taylor v. Wabash R. Co. a somewhat novel 
question in the law of negligence was raised. The 
plaintiff sued for damages incurred by reason of a 
severe illness, due to the cars of defendant, on 
which he was a passenger, being insufficiently 
warmed, on the theory that it is the duty of a 
railroad company to provide its passengers, not 
with bare transportation only, but with a vehicle 
in which they will not be exposed to a tempera- 
ture so severe as to injure their health. After the 
evidence was in the court instructed the jury to 
return a verdict for the defendant. On appeal the 
Supreme Court, speaking through Mr. Justice 
Barclay, said: 

“ By accepting plaintiff as a passenger upon the 
train, defendant became obliged to discharge some 
other duties towards him beyond that of mere 
safe carriage to the plainfiff’s destination. The 
principles of the common law, as applied to the 
circumstances of travel at this day and in this 
country, require of the carrier of passengers by 
railroad a certain measure of attention which we 
believe the defendant in this action did not fully 
meet. To quote a recent writer on this topic: 
‘The duty of the carrier extends, not only to the 
furnishing of safe vehicles, but also to the sup- 
plying them with such accommodations as are 
reasonably necessary for the welfare and comfort 
of his passenger. This duty would undoubtedly 
include the supplying them with seats, if a day car 
or vehicle; with proper berths, if a sleeping car; 
with warmth in cold weather; with light at night,” 
etc. In the case at hand defendant was notified 
of the plaintiff's suffering from want of proper or 
insufficient heat in the car. Notwithstanding such 
notice, repeatedly given, defendant omitted to 
comply with the demands of its duty, although it 
appears from the evidence that the train made 
many stops at stations along the route. Defend- 
ant, it may fairly be inferred, had ample oppor- 
tunity to supply the needed heat, had it seen fit. 
Such, at least, is the showing of fact which plain- 
tiff makes; and the truth of it he is entitled to 
have submitted to the proper triers of the facts. 
The plaintiff’s case is not founded on any claim for 
mere discomfort on his journey. It is founded on 





the theory that he ultimately suffered a severe ill- 
ness and impairment of his ability to work, as a 
direct consequence of the cold he contracted on 
the ride with defendant of which he complains. 
His testimony tends to sustain that theory; and 
he was, we think, entitled to go to the jury upon 
it. (Hutch, Carr [Mechem’s 2d ed. 1891], sec. 
515d; citing Turrentine v. Railroad Co. [1885], 92 
N. C. 638; Hastings v. Railroad Co. [1892], 53 
Fed. 224; Railway Co. v. Hyatt [1896, Tex. Ciy. 
App.], 43 S. W. 677.)” 


The Appellate Division of the Supreme Court 
at New York has recently given an interesting de- 
cision upon mooted questions as to the powers of 
the board of health in proceedings to destroy 
buildings which are unfit for human habitation. 
The suit was one brought by the health department 
against Frederick Dassori for the condemnation 
and destruction of the four tenement houses 
owned by him, in the rear of Nos. 308 to 314 Mott 
street, New York, as being unfit for occupancy. 
The court holds, in an opinion by Justice Rum- 
sey, that while the board might order that the 
buildings be vacated, it had no right to order the 
buildings to be demolished. After judgment was 
given in favor of the board, commissioners ap 
praised the value of the materials of the buildings, 
and then they were ordered to be destroyed. The 
owner claimed there was no sufficient evidence 
given that his buildings were unfit for human 
habitation, or that they were incapable of being 
made fit, but he offered no evidence on the sub- 
ject. Justice Rumsey says the referee was justi- 
fied in his finding that these houses were unfit for 
human occupancy, but the testimony, he holds, 
was far from establishing that they were not 
capable of being made fit for habitation, or that 
the nuisance upon them could not be abated in 
any other way than by their destruction. The 
unsanitary condition was caused to a very con- 
siderable extent, if not entirely, he says, by the 
filthy habits of the persons who inhabited them, 
and grew out of the fact that they were used for 
human habitation. It did not appear that after 
the buildings had been vacated they might not 
easily have been put into a sanitary condition by 
proper repairs and the removal of the offensive 
appurtenances. ‘Even if it be said from this 
testimony,” Justice Rumsey continued, “that the 
referee would have been justified in finding that 
the buildings could not have been made fit for 
human habitation, still the necessity for their de- 
struction was not made to appear. A thing is 2 
nuisance when, because of its inherent qualities. 
oz the use to which it is put, it works an injury to 
people who live in its neighborhood. The right 
to abate it arises from the necessity of the case. 
exists only because of that necessity, and is to be 
exercised only so far as the necessity requires, A 
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thing which is a nuisance because of the use to 
which it is put cannot be destroyed. Although the 
buildings may not have been capable of being 
made fit for habitation, still, if they were so put in 
repair that the evil smells should be removed and 
the sources of contagion taken away —as it is 
claimed from the evidence might be done — the 
buildings would cease to be a nuisance; and the 
fact that they might not thereby be made fit for 
human habitation would not authorize their de- 
struction. If they ceased to be in such a con- 
dition as to breed pestilence and spread disease, 
and were rendered innoxious, the owner of them 
had a right to have them remain upon the prem- 
ises, even though he might not be permitted to 
use them as a tenement house. There are many 
other uses to which he might lawfully put them; 
and the undoubted power of the public to refuse 
him permission to rent them to be used for human 
hebitation did not necessarily involve the right to 
destroy them if they were not fit for that purpose. 

* One of the allegations in the petition was that 
the buildings prevented-proper measures from 
being carried into effect for remedying nuisances 
dangerous to health and other sanitary evils in 
respect of other buildings to which they were ad- 
jacent. As has been said, it was made to appear 
that these buildings were erected within a very 
skort distance of other buildings, which were also 
used as tenement houses, and it is quite likely that 
the proximity of the two buildings deprived each 
of them of the ventilation necessary to make them 
fit for the uses to which the owners intended to 
put them. But if these particular buildings were 
themselves in a proper condition, or were put in 
a proper condition, the fact that, located as they 
were, they stopped ventilation of other buildings, 
so that those other buildings were not fit to be 
used as tenement houses, was not warrant for the 
destruction of these buildings. It might furnish 
a good reason why the other buildings — not be- 
ing supplied with sufficient air, so that they could 
be occupied by a greater number of people — 
might be vacated; but was not a reason for the 
destruction of these buildings, so that the other 
buildings might become more fitted for use as 
tenement houses, and thereby more valuable. In 
this country the right of one owner of property to 
have light and air for his buildings, at the expense 
of land, of another owner, is not recognized, ex- 
cept it comes to exist by express contract. All 
that the owner of any building can be called upon 
to do with regard to that building, even if he de- 
sires to use it as a tenement house, is to keep it in 
such a condition as the statute required. If he 
does that he has complied with the law, and his 
building is not a nuisance. He cannot be com- 
pelled to submit to the destruction of his build- 
ing, if on his own land, because some other build- 
ing adjacent to it is thereby deprived of proper 
ventilation.” 


LAWYERS AND POLITICS. 


HOULD lawyers engage in politics? Before 
S this question can be intelligently answered 
it is necessary that it be more clearly defined. 1 
presume it goes without saying that lawyers 
should discharge in politics the obligations rest- 
ing upon all good citizens. Under our form of 
government every qualified citizen owes certain 
duties to the government, and he is recreant to his 
trust if he seeks to evade this responsibility. It is 
his duty to endeavor to make the laws under 
which he lives as perfect as possible; to suggest 
changes and make alterations in them. It is his 
duty to ferret out crime, and to see that the vio- 
lators of law suffer the penalties imposed upon 
them. It is his duty to see that the laws are 
framed so as to shield the innocent and punish the 
guilty. It is his duty to endeavor to fill the 
offices with the most competent officials. It is his 
duty to take an interest in public affairs, to discuss 
important issues, and to exert his influence in be- 
half of purity in politics and a wise, just and eco- 
nomical administration of law. To this extent 
lawyers, in common with all other good citizens, 
have their political duties to perform. And I 
think it is safe to go even farther, and assert that 
the lawyer, by reason his very profession, 
should take a more active part in politics than the 
average citizen. His very vocation opens out be- 
fore him peculiar opportunities for doing his 
country political service. In the study and prac- 
tice of the law he has an opportunity for detecting 
its defects and suggesting improvements in its 
form and administration. In his business deal- 
ings with all classes and conditions of people he 
learns who among those who are candidates for 
the suffrages of the people are the most worthy. 
In representing clients, both in the courts and 
out of them, he gains their confidence, and thus 
is enabled to shape their conduct not only in busi- 
ness matters, but in politics also. The duty which 
a lawyer owes, then, as a citizen, demands of him 
that he take an interest and part in politics up to 
a certain point. Nor has he a right to shirk this 
responsibility. For him to do so because he will 
be subjected to criticism, lose some clients, make 
enemies, alienate friends, curtail his profits and 
injure his popularity, is to act an unworthy and 
cowardly part. By abstaining from politics en- 
tirely he will have more time for his profession, 
more time to devote to study, more time to con- 
sult his clients and discharge his other profes- 
sional duties. But he has no right to look at it 
from this selfish standpoint. He owes to society 
certain duties, and should endeavor to perform 
them even at a personal sacrifice of time, leisure 
and money. Nor should a lawyer refuse to render 
professional service in the line of political duty. 
Criminals must be prosecuted no matter how high 


of 





they may stand in politics. It is a great tempta- 
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tion, at times, to avoid duties of this kind. It is 
often extremely disagreeable to prosecute those 
who occupy a prominent place in the political 
walks of life. In discharging duties of this nature 
lawyers often incur the lasting enmity of clients 
who can pay good fees. By going forward and 
manfully performing his duty, a lawyer may find 
himself a target for criticism, an object of abuse 
and a subject of calumny on the part of every 
mean and base slanderer. But it matters not how 
severe the trial; it matters not how disagreeable 
the task, in matters of this kind every true law- 
yer will bravely face the danger and fearlessiy 
discharge the duty incumbent upon him. 

And now I have brushed away some prelimi- 
naries, and I have removed from this discussion 
certain aspects of my subject about which the 
great majority of the legal profession, and the 
public generally, I believe, are agreed. 

Should lawyers engage in politics? If they 
wish to rise to professional eminence, if they wish 
to make a name for themselves, if they wish to 
make money, if they wish to be successful in their 
day and generation — is it wise for them, to use 
a common, but forcible, expression, to dabble 
much in politics? Is it wise for them to run far 
office, to spend much of their time among the 
people endeavoring to win popularity and pub- 
lic applause —in other words, to devote more 
time and attention than their duties as citizens 
impose upon them, to getting into the good graces 
of the people? Or, to put the question more 
sharply still, if a lawyer wishes to rise to emi- 
nence at the bar, should he devote himself ex- 
clusively to his profession, not meddling at all in 
politics? I dare say the consensus of opinion of 
the most able and successful lawyers would favor 
answering this question in the negative. Prof. 
John B. Minor, who was a professor of law in 
Virginia’s far-famed university, and who as a 
teacher and expounder of the law was perhaps un- 
surpassed on this continent, in lecturing to his 
classes, strenuously advocated a divorce between 
the law and politics, and urged upon young men 
the importance of devoting themselves assiduously 
and exclusively to their profession. That the law 
is a jealous mistress is an expression which has 
so often been repeated as to have become axiom- 
atic. “ The profession of the law,” says Mr. Ritso, 
“is that, of all others. which imposes the most 
extensive obligations upon those who have had 
the confidence to make choice of it; and, indeed, 
there is no other path of life in which the un- 
assumed superiority of individual merit is more 
conspicuously distinguished according to the re- 
spective abilities of the parties. The laurels that 
grow within these precincts are to be gathered 
with no vulgar hands; they resist the unhallowed 
grasp, like the golden branch with which the hero 
of the AEneid threw open the adamantine gates 
that led to Elysium.” 








It stands to reason that the lawyer who gives all 
of his time to his profession must, in the long 
run, outstrip his competitor who divides his time 
between law and politics. While the latter is out 
among the people hunting up votes, the former is 
poring over the pages of the law. If a lawyer de- 
votes himself, as he should do, to his profession, 
he has no time for anything else. Every mail 
brings letters to be answered, every day brings 
clients must be looked after, and 
every court brings cases to be argued. He must 
be familiar with the fundamental principles of the 
common and statute law. He must have mastered 
Blackstone, Kent, Story, Smith’s Mercantile Law 
and Adams’ Equity. He must be familiar with the 
changes made in the statute law of his own State. 
and he must know by heart its Constitution. He 
must keep up with the reports of his own State, 
and must be pretty familiar with a number of 
those of other States, and especially with those 
of the Supreme Court of the United States. 
then there are a thousand office duties to be per- 
formed. 


whose cases 


A nd 


Certainly a lawyer has no time to spare 
for matters outside of his profession. 

The experience of the most successful lawyers 
proves the same thing. As a general rule, law- 
yers who have given their energies to their pro- 
fession have succeeded, while many of those who 
have attempted to unite law and _ politics have 
failed in both. Many a bright young lawyer be- 
coming disgusted with the commonplace routine 
work of his profession, and fretting because he 
does not at once receive that recognition which 
he feels that his talents merit, launches out upon 
the tempestuous sea of only to be 
stranded upon its rocks. There are two reasons 


politics, 


which demand of lawyers now more than ever 
before this intense devotion to their professional 
work. In the first place, competition is sharper 
now than it has ever been. I do not mean simply 
that the bar is crowded, for that has almost in- 
variably been the case. What I refer to more par- 
ticularly is this: Formerly lawyers were 
accustomed to gather around them a line of cK- 
ents who were attached to them not only profes- 
sionally, but personally, and who could be 
depended upon through thick and thin. To a com 
siderable extent this has been changed. Clients 
do not generally now remain as steadfast and loyal 
as was once the case. A man may be one attor- 
ney’s client to-day, and to-morrow another's. In 
the rapid press of business and the spirited com- 
petition of the times clients will not wait. If they 
call at the law office and find that the attorney 
whom they want is out, they will often at once go 
elsewhere and form a new relationship. If their 
business interests demand it, they have no com- 
punctions at all in changing from one attorney to 
another. In the second place, the law in many 
respects has taken on a business character. In 
the law offices we find the telephone, a stenog- 
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rapher and typewriter, an office boy, and many 
other conveniences. 
diate attention. 


Letters must receive imme- 
Correspondents cannot afford to 
wait for answers to their letters, and will not do 
so. Executions and sentences of the court must 
sometimes be stayed by telegram. One day a 
lawyer must attend the State court, and on the 
next he must appear before the United States, 
District or Circuit Court. At one hour he may 
be in his own office, advising his clients; at the 
next he may be in the court-room arguing some 
intricate case, and the third hour may find him in 
the consultation-room of some 
other city many miles distant. 


attorney in an- 

This new attitude which the profession is fast 
assuming demands of an attorney the rigid ap- 
plication of business rules and regulations, and it 
is getting to be more and more prohibitive of out- 
side work, it matters not whether it may be “the 
charms of a light literature ”’ 
a political life. 


or the fascinations of 


But it may be answered, he may form a part- 
nership and in this way relieve himself from the 
demands of office work, and, to some extent, of 
duties in the court-room. While, in a measure, 
this may alleviate matters, yet it by no means 
accomplishes all that may be desired. Oftentimes 
clients call to see if they can obtain the services 
of a particular member, and, finding that one out, 
they go elsewhere. Besides it is often the case 
that one member of a partnership is better quali- 
fied for doing a special kind of work than an- 
other, and it would be surprising if this were not 
so. 

Of course there are exceptions to all rules. In 
some individual cases it may be well to mix a 
little politics with your professional work. I do 
not think it will hurt a lawyer in the rural dis- 
tricts, especially if he has a partner, to be a mem- 
ber of the legislature. He will not lose a great 
deal of time from his office. He will widen his 
acquaintance with the people; he will become ac- 
quainted with the prominent men of his State; he 
will keep up with the changes in the laws, and 
where the legislatures elect judges he will stand a 
better chance for promotion to the bench. And 
then there are positions in public life, such as 
solicitor and attorney-general, which are in the 
line of his profession, and which, in place of re- 
tarding, will often help him in his professional 
work, if he can secure them. 

And now let us look at this question as we see 
it exemplified before us. Practically we see law- 
yers in office on every hand. We find a great 
many of them in the State legislatures. We find 
them in the various county offices, in the execu- 
tive offices of many of the States, and, in fact, we 
find them filling almost every variety of office in 
the gift of the people. In the house of representa- 
tives and in the senate of the United States we 








find a long roll of attorneys. Nor is it generally 
a matter of surprise when we learn that the suc- 
cessful candidate for the presidency is a member 
of the legal profession. Were you to ask them 
why they had gone into politics, the answers 
would be as varied as they would be interesting. 
Some of them would tell you that politics was 
more congenial to their tastes than the friction of 
the court-room and the dry pages of the law. 
Some would tell you that they were ambitious 
and liked to hear their praises sung by the multi- 
tude. Others, again, would tell you that they got 
tired waiting for clients to come, and sought pub- 
lic office rather than starve. And others. still 
would tell you that they had engaged in politics 
against both their inclination and their judgment, 
because they thought that they were bound to 
obey the voice of the people. I venture to assert 
that the great majority of them would say that 
they regretted ever entering politics; and yet the 
probability would be that, if it were possible to be 
done over, they would do the very same thing 
again. Lawyers have to consult their own pecu- 
liar qualifications and tastes. They have to take 
into consideration their peculiar circumstances 
and environments. I have no idea that entering 
politics was a mistake on the part of Clay, Cal- 
heun or Webster. Calhoun was only at the bar 
for a few years, and no doubt acted wisely in 
selecting a wider field. Clay was a successful law- 
yer, politician and statesman, even though he 
failed to reach the goal of his ambition —the 
presidency. Webster was a great lawyer and a 
great statesman. For a man with the diversified 
talents which he possessed to tie himself down to 
one profession would be a- grievous mistake. 
Abraham Stephen A. Douglas and 
Daniel W. Voorhees were all successful lawyers 
as well as politicians. In the cultivated and dis- 
tinguished Carolinian, Hugh S. Legare, we find 
the qualities of a lawyer, politician and statesman 
happily combined. I have no doubt that Judah P. 
Benjamin, who was a distinguished member of the 
Confederate cabinet and an ornament first of the 
American and afterwards of the English bar, 
would have egregiously erred had he in his own 
case divorced politics from the law. Nor have I 
any doubt that the eloquent statesmen and great 
Georgia lawyers, Hill, Toombs and Stephens, 
were inspired to a happy choice when they united 
politics and the law. 


Lincoln, 


Nor do I believe that either of our ex-presi- 
dents, Harrison or Cleveland, made a mistake in 
ertering politics. After a lawyer has attained 
eminence at the bar, and has secured a comfort- 
able estate, I think it is both wise and commend- 
able in him to branch out into the wider field of 
politics and statesmanship. 

WALTER L. MILLER. 

ABBEVILLE, S. C., Oct. 12, 1897. 
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TAXES ASSESSED UPON PERSONAL PROP- 
ERTY OF CORPORATION. 


ATTACHMENT AND EXECUTION BEFORE ACQUIRE- 
MENT OF SPECIFIC LIEN FOR COLLECTION OF 
TAXES BY WARRANT OR OTHER PROCESS. 





New York Court or APPEALS. 
October 5, 1897. 

Davip L. Wise et AL., Plaintiffs, v. L. & C. 
Wise Company, Defendant; S1Imon GoLDEN- 
BERG, Respondent; RECEIVER OF TAXES, 
Appellant. 


Taxes which have been assessed upon the per- 
sonal property of a corporation, but for the 
collection of which no specific lien has been 
acquired by warrant or other process until 
after the levy of an attachment and execution 
thereon at the suit of creditors, are not a prior 
lien upon the assets of the company in the 
hands of a receiver for distribution. 


Appeal from an order of the Appellate Division, 
First Department, reversing an order of the Spe- 
cial Term. 


Robert G. Monroe for appellant; Otto Horo- 
witz for respondent. 


O’BrIEN, J.— The question in this case is 
whether taxes assessed upon the personal prop- 
erty of a corporation, and which became due sub- 
sequent to the levy of an attachment and execu- 
tion thereon at the suit of creditors are a prior lien 
upon the assets in the hands of a receiver for dis- 
tribution, under the direction of the court, and 
which arose from a sale of the property subject to 
the levy. 

The defendant was a New Jersey corporation 
doing business in New York, and being insolvent, 
one McMasters was appointed receiver of its prop- 
erty in this State December 7, 1893. 

Prior to the time of his appointment, attach- 
ments had been levied upon the personal property, 
issued in actions at law, in which judgments were 
subsequently recovered and executions issued and 
levies made. The lien under these executions waa 
acquired September 23, 1893, the date of the levy 
upon the attachments. 

On the 23d of December, 1893, the sheriff, un- 
der an order of the court, delivered all the prop- 
erty held by him under the attachments and exe- 
cutions to the receiver, who received it subject to 
all liens thereon and reserving to all creditors their 
rights against the proceeds in the hands of the 
receiver, and their respective priorities of lien. 
The proceeds of the property in the hands of the 
receiver were not sufficient to pay the judgments 
upon which the sheriff had taken possession of 
the property. 


presented a claim to the receiver for $556.92, per- 
sonal taxes for the year 1893, which he claimed 
was a lien on the fund prior to the judgment. 

The court, at Special Term, sustained the claim, 
and ordered the receiver to pay the taxes in pref- 
erence to the judgments. The Appellate Division, 
however, reversed the order, and directed that the 
entire fund be paid over to the judgment credi- 
tor, and from this decision the receiver of taxes 
has appealed to this court. 

The contention of the learned counsel for the 
receiver of taxes rests upon a somewhat novel 
proposition. It is that from the most ancient 
times the courts of England have recognized the 
right of the sovereign, representing the State, to 
priority of payment over all other claims, though 
they may have been secured by specific liens. That 
the people of this State have succeeded to all the 
prerogatives of the British crown as parts of the 
common law suitable and applicable to our con- 
dition. 

In support of his contention he has called our 
attention to various authorities in England and 
in this country. (Giles v. Grover, 9 Bing. 130- 
285; 2 Bac. Abr., p. 363; Toller on Ex., chap. 2, 
p. 259; In re Columbian Ins. Co., 3 Abb. Ct. App. 
Dec., 239; Central Trust Co. v. N. Y. C. & H.R. 
R. R. Co., 110 N. Y. 250; U. S. Trust Co. v. R. R. 
Co., 117 U. S. 434; U. S. v. State Bank North 
Carolina, 6 Peters, 29-34.) 

The general doctrines contained in these cases 
would seem, upon a superficial view, to go far in 
support of the contention upon which this appeal 
is based, although it should be observed that a 
very important fact present in this case was absent 
in the cases cited, and that was the existence of a 
specific lien at law upon the personal property 
acquired by a levy under valid legal process in the 
hands of the sheriff. 

On a closer examination, however, it will be 
found that they do not sustain the broad principle 
contended for. They undoubtedly go far enough 
to sustain the principle that when a fund is in the 
hands of the court or the trustee of an insolvent 
person or corporation, a claim due to the govern- 
ment upon a debt or for taxes is entitled to a 
preference in certain cases or under certain cir- 
cumstances. The prerogatives of the crown with 
respect to the imposition and collection of taxes 
was the subject of a long and obstinate dispute in 

England between the people and the executive. 
Without attempting to ascertain whether the lim- 
its of this prerogative have ever been judicially 
defined with anything like precision, it is entirely 
safe to say that many of the utterances of the 
English courts on the subject to be found in the 
books cannot be considered law here, or even in 
that country. The great contest with respect to 
the right of the sovereign to levy and collect what 
was called ship money illustrates the extent to 





The receiver of taxes for the city of New York 
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nature of the dispute, and the conflicting views of 
the judges. (3 Howell’s State Trials, 826-1254.) 

In this country the right of the government to 
be preferred in the distribution of such a fund 
exists under the authorities, in two cases: (1) 
Where the preference is expressly given by statute, 
as was the case in U. S. v. Bank of North Caro- 
lina (supra). (2) Where, before the fund has come 
to the hands of the receiver or trustee, a warrant 
or some other legal process has been issued for the 
collection of the tax or debt, and the fund has 
come to his hands impressed with a lien in favor 
of the government in consequence of the pro- 
ceedings for collection, as was the case in the 
Columbian Ins. Co. Receivership (3 Abb. Ct. 
App., Dec., 239). 

But where there is no statute giving the prefer- 
ence, and no warrant or process has been issued 
for the collection of a tax on personal property, 
there is no controlling authority for preferring 
such a claim over specific prior liens in favor of 
creditors obtained by levy under attachments or 
executions. (Roraback v.- Stebbins, 4 Abb. Ct. 
App., Dec., 100.) 

The case of Central Trust Co. v. N. Y. C. & H. 
R. R. R. Co. (110 N. Y. 250) decides nothing con- 
trary to this rule. In that case the receiver of a 
railroad failed to pay the franchise tax under 
chapter 361, Laws of 1881, for several years. He 
had in his hands moneys derived from the opera- 
tions of the road and the exercise of the franchise. 
The attorney-general petitioned the court to order 
the receiver to pay the tax. The motion was op- 
posed on two grounds: (1) That the tax was 
against the corporation and not the receiver; (2) 
that the mortgages upon the property, to fore- 
close which the action had been commenced, re- 
sulting in the appointment of a receiver, were a 
prior lien upon the fund. The court ordered the 
receiver to pay the taxes, and held that as the fund 
was derived from the exercise of a franchise 
granted by the State and subject to the tax, the 
claim of the State was in equity superior to the 
mortgages. 

The case presented no question with respect to 
the prior lien of a tax upon personal property 
over that of a levy by attachment or execution at 
the suit of a creditor upon the same property, and 
through which a specific lien had been obtained 
before any warrant was issued for the collection of 
the tax. Railroad mortgages are generally in 
terms and always under general principles of law 
or equity, subject to liens for taxes levied from 


time to time upon the property, or accruing by 
operation of law. 


The substantial feature of the controversy in 
that case was whether the court would permit its 
own officer to operate a railroad and receive the 
earnings without payment of the franchise tax that 
accrued under the statute from year to year when 
no one else claimed or had any specific lien upon 





the fund in his hands, and there was no superior 
equity in favor of the mortgagee. The court, in 
the exercise of its discretion, very properly di- 
rected the receiver to pay the franchise tax to the 
State upon the petition of the attorney-general. 

The question now before us is quite different. 
It is simply whether a specific lien upon personal 
property, acquired by attachment in an action at 
law, can be displaced in favor of a subsequent 
claim for taxes on the same property, where no 
specific lien has been acquired by warrant or any 
legal process whatever. The learned Appellate 
Division held that it could not, and that the claim 
of the vigilant creditor who had thus acquired the 
lien could not be postponed for the payment of 
public taxes. 

We think that the decision was right, and that 
the order appealed from should be affirmed, with 
costs. 

All concur, except Gray, J., absent. 

Order affirmed. 





CIRCUMSTANTIAL EVIDENCE. 





Y a curious coincidence in the two most re- 
markable murder trials of the year —the 
Luetgert case in Chicago and the Guldensuppe 
case in New York—the same unusual theory of 
defense has been set up, namely, that there has 
been no murder. 

Counsel for the accused man Thorn, by whom 
the New York authorities believe the missing 
man Guidensuppe was lured to a cottage at Wood- 
side, Long Island, there killed and dismembered, 
and his remains disposed of in fragments, has ob- 
tained from the court a postponement of the trial 
until November 8, on the ground that, if further 
time is given, he believes he will be able to prove, 
by witnesses brought from Germany, that Gulden- 
suppe has visited friends in that country since the 
date when the alleged remains of his body were 
identified at the morgue in New York. More 
than this, the counselor says he expects to prove, 
by witnesses brought from Virginia, that the body 
pieced together and identified as Guldensuppe’s is, 
in fact, the body of a man named William S. Ed- 
wards, of that State. 

Improbable as these theories of the disappear- 
ance, for unknown reasons, of Mrs. Luetgert in 
the one case and Guldensuppe in the other, seem 
upon their face to be, it is of interest to note that 
more improbable things have happened, and are 
matters of court record. There have been cases, 
though they are not numerous, in which circum- 
stances conspired to indicate murder so strongly 
that accused men were convicted, in some cases 
executed, and later on it was proved that no mur- 
der had been committed. Without offering any 
opinion upon the two famous cases in Chicago 


and New York, we may recall one or two historic 
instances. 
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At Benton, IIl., in 1866, a skeleton was found in 
some woods and identified as that of Henry 
Mahorn, who had been long missing, under vir- 
cumstances that seemed to point to one Daniel 
Williams as his probable murderer. Williams was 
indicted and put on trial. The evidence against 
him was strong, and his conviction seemed likely, 
but just as the prosecution had finished its case 
Henry Mahorn walked into the court-room and 
explained his long absence. 

A most tragic case of this kind occurred at 
Gibraltar in 1841. James Baxwell, a respectable 
merchant there, was charged with the murder of 
his daughter Elezia. The girl was missing, and 
in a cave near her father’s house some of her hair 
and clothing were found stained with blood. 
Witnesses testified to the father say 
angrily that he would rather see her dead than 
see her married to a certain man who had asked 
for her hand. 
mortal 


hearing 


Wild shrieks, as of a woman i 
heard a certain day by 
other witnesses issuing from the cave where the 
clothing was found. 


agony, were on 
And, to clinch the case, no- 
body had ever seen the girl alive since that day. 
Baxwell was convicted and sent to the scaffold. 
Just as he was about to be launched into eternity, 
the girl’s lover, William Katt, cried out to stop 
the execution, as the girl was still alive. He had 
married her and kept her in hiding ever since, 
and had fabricated the evidence in the cave, in- 
cluding the cries of mortal pain, for the vindic- 
tive purpose of hanging her father. The black 
cap was removed from Baxwell’s face, but he was 
dead. The excitement of the ordeal had killed 
him. 

Most extraordinary of all such cases, however, 
was that of two brothers, Stephen and Jesse 
Boorn, of Vermont, convicted of the murder of 
one Russell Colvin in 1812. They had undoubt- 
edly quarreled with Colvin and assaulted him. 
They had some fear that they had killed him, for 
when brought to trial they both confessed to the 
murder. They did so, apparently, hoping to es- 
cape the death penalty. One brother was re- 
prieved; the other was left for execution. Then it 
was that, feeling doubtful whether Colvin had 
been really killed at all, the doomed _ brother 
caused an advertisement to be put in a local 
paper, describing Colvin, and calling on any one 
who knew where he was to bring him forward 
and “save the life of an innocent man.” 

Newspapers all over the country were asked to 
“ please copy.”” Many of them did so, and among 
others the New York Evening Post. In that 
paper it was seen and read aloud in a New York 
hotel parlor. A gentleman present named 
Whelpley said he had known Colvin, and de- 
scribed his peculiarities more particularly. As he 
did so another gentleman in the company was im- 
pressed with the idea that he had lately seen Col- 
vin at work on a farm in Dover, N. J. Mr. 





Whelpley went to the farm in question, and there 
found the long missing Colvin. He had much 
trouble in getting the man to go back to Vermont 
in time to save the condemned Boorn’s life, but 
he did so. 

These well-authenticated cases show sometimes 
“truth is stranger than fiction,’ and fully justify 
the rule of law which demands, in all murder 
trials, that the actual commission of a murder 
shall first of all be clearly established. — Baltimore 
Sun. 

ae 


GOOD ADVICE TO LAW GRADUATES. 





M\HE following very excellent advice was given 
by the Hon. Isaac Newton Phillips, in an ad- 
dress to the law graduates of the Lllinois Wes- 
leyan University, at Bloomington: “ Don't take 
life too seriously. Don’t go about wearing a 
countenance of a dyspeptic owl. Cultivate a sense 
and appreciation of humor, but don’t, oh! don't 
set up as a professional humorist. It is one of the 
chief compensations of a practice at the bar that 
the nervous strain and drudgery are frequently re- 
lieved by bursts of humorous light between the 
shadows. Ludicrous situations arise in the prog- 
ress of litigation, and if you have not the sense of 
huinor to enjoy them you will miss that which 
has in it more solace than large retainers. What 
a ‘balm of hurt minds’ is a little, innocent fun! 
Our great president, Abraham Lincoln, preserved 
his mental health in the terrible ordeal of the war 
by indulging his exquisite sense of the ridiculous. 
I would not have you descend into undignified 
frivolity. by any means; but there is a false dig- 
nity as well as a true one, and you may set it 
down that one who always wears a grave, solemn 
and forbidding countenance is carrying around a 
very large supply of stupidity under the guise of 
what he supposes to be dignity. A saving sense 
of humor is a monitor to good taste and pro- 
priety, and keeps us out of many errors and fol- 
lies. When you are done with the work of the 
day lock your office door and go home a free 
man. Don’t carry your lawsuits about with you 
for the entertainment of your friends. Never 
‘talk shop,’ even in your own home. Nothing is 
more intolerable than the lawyer who can talk in 
society of nothing but ‘his quillets, his cases, his 
tenures, and his tricks,’ unless it is the doctor who 
persists in telling you whose head is just now 
ringing with his latest dose of quinine. 
* * * * * * * * * 
“Tt is a laudable ambition in each of you to 
desire to become a successful lawyer. That you 


may abundantly succeed is my sincere prayer; but 
I would not have you forget that there are far 
greater and better things than to be even the 
most successful lawyer — greater and better things 
than any riches or worldly honors which may fol- 
To be true to your con- 


low professional success. 
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victions, and live always in the good company of 
your own self-respect, is more than the winning 
of lawsuits or the taking of cities. Riches and 
worldly honors cannot alone make you happy. 
Though you voyage with Sinbad to the Valley of 
Diamonds, and though you chafe the lantern of 
magic with Aladdin until the genii of thrift come 
and build you palaces in a night, there must still 
remain a great want in your soul if this be all you 
have to carry with you down the other side of the 
hill of life, for when your hair is silvered, and 
your step uncertain—when your voice can no 
longer instruct courts or enthral juries — you will 
recur fondly to those greener spots on memory’s 
waste which signalize the helpful hand and the 
loving deed, and then the memory of one tear of 
gratitude on the cheek of the widow or the orphan 
whose patrimony you have saved without reward 
will be to you far more than forensic victories or 
palaces of gold.” 
ion 


WHAT THE LAW DECIDES. 


The liability of a husband for slanderous words 
spoken by his wife is denied, in Lane v. Bryant 
({Ky.] 36 L. R. A. 709), under statutes which give 
the wife control and use of her property inde- 
pendent of the husband or his control. 


The manner of delivering messages to railroad 
employes is held, in Card v. Eddy ({[Mo.] 36 L. 
R. A. 806), not to constitute a part of the master’s 
duty so as to make him liable for injuries to an 
employe by negligence of another who delivered 
the message intrusted to him by attaching it to a 
weight and throwing it from a moving train. 


An ordinance requiring proper and _ suitable 
fenders on the front of electric cars to prevent ac- 
cident, and making it unlawful to operate them in 
the streets without such fenders, is held, in State 
ex rel. Cape May, D. B. & S. P. R. Co. v. Cape 
May (IN. J.] 36 L. R. A. 653), to be a valid exer- 
cise of the power to regulate the use of the streets. 


Moneys collected by the trustees of an insol- 
vent as the proceeds of sales made by him as 
commission merchant, and which are capable of 
identification, are held, in Drovers’ & M. Nat. 
3ank v. Roller ({Md.] 36 L. R. A. 767), to be- 
long to the consignor, but general assets in the 
hands of the trustee are not chargeable with a lien 
in his favor. 


The right of the owner of the soil to cut and 
remove ice from a non-navigable stream is sus- 
tained in Gehlen v. Knorr ([Iowa] 36 L. R. A. 
697), even to any extent, for his own use, whether 
for storage or sale, if it does not thereby appre- 
ciably diminish the amount of water that can be 
used by the lower proprietor, and the construction 
of a dam to collect and retain the water for this 
purpose to a reasonable extent is upheld. 





Voluntary submission to treatment for the pur- 
pose of an abortion is held, in Goldnamer v. 
O’Brien ([{Ky.] 36 L. R. A. 715), to preclude any 
right of action against other persons for inducing 
and aiding the attempt. This is based on the gen- 
eral rule that the suit of a wrongdoer will be re- 
jected when seeking redress for another’s partici- 
pation in the wrong. 


An ordinance absolutely prohibiting a railroad 
company from inclosing its track in the platted 
portions of the city, and providing that such in- 
closure shall be a nuisance, was held, in Grossman 
v. Oakland ({Or.] 36 L. R. A. 593), to be void, 
although the city charter confers power to pre- 
vent and restrain nuisances, and declares 
shall constitute a nuisance. 


what 


For baggage left on a depot platform by a pas- 
senger who arrived at the place after 11 o’clock at 
night, when there were no conveyances running 
by which he could take it away, the carrier was 
held, in Kansas City, Ft. S. & M. R. Co. v. Me- 
Gahey ({Ark.] 36 L. R. A. 781), to be liable only 
as a warehouseman, and not as a common carrier, 
if the baggage was burned during the night. 


A deposit of public moneys by a State treasurer 
in a legally constituted depository for public 
funds in compliance with the law is held, in Bart- 
ley v. Meserve ({Neb.] 36 L. R. A. 746), to be in 
substance and legal effect a loan of the moneys 
so deposited, and he can deliver the funds to his 
successor without withdrawing the money and 
giving physical possession thereof. 


Concurrent jurisdiction in the courts of differ- 
ent States for the garnishment of a foreign cor- 
poration which is doing business in each State by 
agents is held, in Lancashire Ins. Co. v. Corbetts 
({Ill.] 36 L. R. A. 640), to exist, and it is held 
that the jurisdiction is not determined by the 
situs of the debt, but by the liability of the gar- 
nishee to be sued at the place. 


The right of a tenant in common, who is also a 
lessee of his cotenant, to compensation for im- 
provements made by him, enhancing the value of 
the property, and made with the knowledge, but 
without the consent, of the cotenant, is denied in 
Cosgriff v. Foss (LN. Y.] 36 L. R. A. 753), when 
their effect was not to protect or preserve the 
property, but to aid the business of the tenant, 
and the increased income was not shared with 
the cotenant. 


A judgment annulling foreclosure proceedings 
in an action commenced after a loss of insured 
property by fire is held, in Tierney v. Phoenix Ins. 
Co. ([N. D.] 36 L. R. A. 760), to be inadmissible 
against an insurance company which was not a 
party to the action annulling the judgment, and 
which had no notice thereof for the purpose of 
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defeating the effect of the foreclosure as a defense 
to a claim for insurance by the mortgagor, al- 
though the insurer had proved the foreclosure to 
defeat the insurance. 


A fictitious credit given by a bank to a nominal 
depositor by entering a credit in his favor and 
immediately canceling it by another entry, show- 
ing that a check was drawn for the full amount 
of the credit, but when the pass-book of the de- 
positor showed the credit only, is held, in James 
v. Crosthwait ([Ga.] 36 L. R. A. 631), to make 
the banker liable to a person who sustained a loss 
by relying on the apparent credit, where he in- 
quired of the banker as to it, and was induced to 
believe that the entry in the pass-book represented 
a real credit. 


The right of a telephone company to require a 
telegraph company to place a telephone instrument 
in its office for use in receiving and transmitting 
messages, on the ground that it has allowed an- 
other telephone company to have an instrument 
there for that purpose, is denied, in People ex rel. 
Cairo Teleph. Co. v. Western Union Teleg. Co. 
([Ill.] 36 L. R. A. 637), on the ground that the 
telegraph company cannot be compelled to re- 
ceive oral messages, and that by waiving its rights 
in that respect in favor of one company it is not 
compelled to do so in favor of another. 





WHEN LAWYERS WERE SCARCE. 





N the year 1820, under the authority of the State 
of New York, an enumeration of the lawyers 
entitled to practice at the State or local courts 
was made. The regulations for admission to the 
bar at that time were simple and easy to comply 
with. Nevertheless there were found to be only 
three lawyers on Staten Island, 13 in Westchester, 
60 in Albany and 45 in Onondaga. Monroe 
county had not then attained the distinction which 
it has had since the growth of Rochester into a 
city, and it had within its borders only 17 lawyers, 
while Columbia county, which has since given to 
the bar of the State many learned jurists, had 32, 
and Dutchess county 52. The people of Long 
Island were even less inclined to litigation than 
they are now, for in the whole of Suffolk county 
there were six lawyers only, in Queens county 
there were but two, and in Kings county (it is very 
different now) there were only three. 

In Broome county there were five lawyers, in 
Greene county 21, in Putnam 3, in Steuben 12, and 
in Tioga 14; but perhaps the lawyer of that period, 
who enjoyed what might in these days be called 
an easy snap, was the one member of the New 
York bar, who resided in Orleans county. After 
1820 there was a large increase of lawyers in New 
York State, and in 1834 they numbered 2,084. — 
New York Sun. 





‘CHEAP LAW MAY BE DEAR.” 


N eminent commercial judge now on the bench 

once described how he was induced while at 
the bar to act as arbitrator between two business 
men who had a difference, says the London Law 
Journal. They were each to put their case before 
him, and produce their books and documents with- 
out the intervention of a solicitor. He never, he 
said, had such a mauvais quart d’heure in his life. 
The confusion, the irrelevance, the wrangling, 
were beyond belief. From that day he knew the 
value of a solicitor in the presentation of a case. 
People complain of the expensiveness of law. But 
this is often incidental to the orderly method of 
transacting business and preserving records of it. 
Clients do not know the legacy of muddle which, 
but for the expenditure of time, they would other- 
wise bequeath to their families — uncertainty of 
rights, unsettlement of accounts, incomplete trans- 
actions, unintelligible memoranda, with all their 
attendant train of family quarrels and heart-burn- 
ings—a_ veritable damnosa hereditas. A _ few 
guineas, as has been well said, spent on compe- 
tent advice may save the ravages of a posthumous 
Chancery suit. 





Legal Laughs. 

Here is a story of the present lord chief justice 
of England: When he was still known as Sir 
Charles Russell he went to Scotland to help the 
liberals in a certain campaign. He purposely be- 
gan his speech with some very badly pronounced 
Scotch. 

After the confusion caused by his apparent blun- 
der had subsided, Sir Charles said: 

“Gentlemen, I do not speak Scotch, but I vote 
Scotch.” 

Tremendous applause followed, whereupon Sir 
Charles proceeded: “ And I often drink Scotch.” 

After this he was the hero of the hour. 





“ Now,” said the attorney for the defense, “ here 
is a skull. Can you tell us to what species it be- 
longs?” 

“It’s the skull of a lawyer,” replied the expert 
witness. 

“ How can you tell?” 

“By the cheek bones, here. They are much 
more prominent and of a harder substance than 
those of the ordinary skull.” 

At an Assize Court the late Justice Maule was 
engaged in passing sentence on a prisoner, when 
one of the officers of the court annoyed him by 
crossing the gangway beneath him with papers 
for members of the bar. “ Don’t you know,’ 
cried the judge, severely addressing the official 
culprit, “that you ought never to pass between 
two gentlemen when one of them is addressing 
the other?” Having thus relieved his mind, the 


judge proceeded to pass sentence of seven years 





penal servitude on the other gentleman. 
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Legal Rotes of Mertinence. 
The Supreme Court of the United States has 
advanced the argument of the Durrant murder 
case, brought from San Francisco, and set it for 
hearing November 15. 


Mrs. Lucia O. Case, of the Topeka bar, the 
only Kansas woman in the active practice of law, 
has announced her candidacy for associate justice 
of the Supreme Court on the Democratic-Populist 
ticket. 


La Porte, Ind., claims the distinction of having 
the ycungest woman lawyer in the United States, 
Miss Mollie L. Loring. The lady is but twenty 
yeats of age, is a member of the La Porie har. 
and is legally qualified to practice in the courts of 
Indiana. She is a graduate of the law college at 
Denver, Col. 

A London magistrate has decreed that a house- 
holder cannot interfere with an organ-grinder un- 
less he is disturbed in his business, has sickness 
in his house, or is affected in his health by the 
sounds of the organ. 

Associate Judge Crouse, of Snyder county, Pa., 
recently secured a verdict of $4,000 against the 
Pennsylvania Railroad Company for injuries he 
alleged he received by falling into a ditch on a 
dark night in 1892 while crossing defendant’s 
tracks. 

The United States Supreme Court has rendered 
an opinion against the railroad company in the 
case of the Southern Pacific Railroad Company 
v. the United States, brought here from the Ninth 
Circuit. The case involved about 700,000 acres of 
land in Southern California. 


The New Jersey State Board of Canvassers, on 
canvassing the returns of the recent constitutional 
election, found that the anti-gambling amendmen’ 
had been carried by 802; the ad interim amend- 
ment by 7,426, and that the woman's suffrage 
amendment was defeated by 10,059. 


Ancther gift has been announced for the Yale 
Law School. The donor is John W. Hendrie, of 
South Beach, one of the most generous patrons 
of the school. He has now given $50,009 to the 
institution. It is expected that the new buildiag 
will be completed in a few months 


A Bible contest between the members of the 
Sussex county (Del.) bar and the teachers of the 
Methodist Episcopal Sunday school of George- 
town, took place in the church recently, Rev. V. 
S. Collins asking the questions like a spelling bee. 
The Sunday school folks won, answering 41 ques- 
tions to 24 correct replies for the lawyers. 


A check for $10,000 of the $13,278.65 granted by 
the New York Court of Appeals to Cayuga 
county has just been received by the treasurer of 


for moneys expended in trying and convicting 
men who had committed crimes while serving 
sentences in Auburn prison. The case has been 
in the courts for ten years, and the dates of the 
crimes committed extend over a period of twenty- 
four years. 


The official figures of the registration at the 
Yale Law School are: Graduate course, 26; sen- 
icrs, 26; middle class, 83; juriors, 82. The total is 
217, against 213 last year. The reason given for 
the small membership in the present senior class 
is that two years ago the course was lengthened 
from two to three years, and that the present 
senior class was recruited from those who have 
entered between years or have been dropped from 
cther classes. 

The Vermont Bar Association held its annual 
meeting at Montpelier on the 13th inst., with 2 
large attendance of attorneys. The annual address 
was read by Judge E. L. Waterman, of Brattle- 
boro, the association’s president, and this was fol- 
lowed by a biographical sketch of members who 
had died the past year. In the evening a banquet 
was held, at which Judge Waterman presided. 
The speakers were Hon. A. S. Batchellor, of Lit- 
tleton, N. H.; ex-Governor D. N. Dale, of Brigh- 
ton; Senator Hazelton, of Burlington; Alexander 
Dunnett, of St. Johnsbury; J. H. Senter, of Mont- 
pelier; George A. Ballard, of Fairfax; James L. 
Martin, of Brattleboro, and Robert Roberts, of 
Burlington. 


At the recent annual meeting of the Vermont 
Bar Association, held at Montpelier, the follow- 
ing named officers were chosen: President, 
Charles P. Hogan, St. Albans; vice-presidents. 
Harry Blodgett, St. Johnsbury; H. M. Meldon. 
Rut!and; H. E. Rusted, Richford; secretary, 
George W. Wing, Montpelier; treasurer, H. Carl- 
ten, Montpelier; board of managers, President 
Hogan (ex-officio), Fred A. Howland, Montpelier; 
Robert Roberts, Burlington; James L. Martin, 
Brattleboro, and W. B. Sheldon, Bennington. 
Resolutions deploring the death of six members 
of the State bar during the past year were adopted. 
Resolutions favoring the selection of more intel- 
ligent jurors were passed, and the association 
voted to recommend that only two sessions of the 
Supreme Court be held yearly. 


William Willis, one of the oldest murderers 
confined in any State prison under life sentence, 
has just died in Dannemora after an imprisonment 
of 34 years. He was 75 years of age and a veteran 
of the late war. He went home on a furlough in 
the early part of 1863 to visit his folks and sweet- 
heart at his old home in Ulster county. Prepara- 
tions for his marriage had been made, and it was 
planned that as soon as the wedding was over he 
would return to the seat of war. To his surprise 
and anger, he found his sweetheart had been mar- 
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ried a number of months before his arrival. He 
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sought the young woman and killed her. His 
trial created a great excitement at the time, al- 
most the entire county taking sides in it. After a 
protracted legal battle he was convicted of mur- 
der in’ the first degree. In consideration of his 
services on the battlefield strenuous efforts were 
made with Governor Fenton to pardon him. The 
latter was finally prevailed upon to commute his 
sentence to life imprisonment. 


In the case of Dobbs v. Dobbs, in the Circuit 
Court, the complainant verified her bill for sep- 
arate maintenance before her solicitor as notary 
public. A motion for temporary alimony and 
solicitors’ fees was on hearing before Judge Burke, 
when John F. Geeting, solicitor for defendant, 
objected to the reading of the bill as an affidavit, 
contending, in support of his objection, that an 
affidavit is a written statement made on oath un- 
der such circumstances as would, if false, subject 
the affiant to a prosecution for perjury, which ac- 
tion in this instance could not be maintained for 
the reason that the notary public would not be 
eligible as a witness, otherwise the accused would 
be obliged to either lose the benefits of cross- 
examination or, by the cross-examination of the 
notary public, disclose matters of privilege be- 
tween attorney and client interwoven with the cir- 
cumstances surrounding the verification of the 
bill. The court sustained the objection and the 
motion was for the time discontinued. — Chicago 
Law Bulletin. 


Bernard D. O'Connell, a well-known Lowell 
(Mass.) lawyer, was recently disbarred. The de- 
cision in the case was recently filed in the 
Middlesex County Court, at East Cambridge, by 
Judge Richardson, before whom the case was 
heard. The hearing occupied four days, and 
much interest was manifested over the outcome, 
not only by the members of the legal profession, 
but by the people of Lowell. The charges against 
O’Connell were brought by Lawyer Charles Cow- 
ley, of Lowell. A little over two years ago Cow- 
ley was suspended from practice for a period of 
two years, the charges being brought by Bernard 
D. O’Connell. Cowley was reinstated the past 
summer, and he at once preferred charges against 
O'Connell. Ex-Mayor B. B. Johnson, of Waltham, 
was appointed by the court as special prosecuting 
officer, and O’Connell defended himself. Lawyer 
O'Connell is only about 31 years of age. He was 
admitted to the Middlesex bar in 1889. He was 
once employed in the office of Lawyer Charles 
Cowley, and he has had an eventful career. He 
figured in the famous Lowell bribery case, which 
is now before the Supreme Court. There were 
eight charges made against O’Connell. The prin- 
cipal charges were that the defendant made a cor- 
rupt proposal in writing to Francis Jewett, of 
Lowell, intending to influence one of the bar 





examiners on the question of his admission to the 


bar; that the respondent was willing to sacrifice 
his client's interests for his own preferences, and 
that he used a legal process in an abusive and 
oppressive manner, and also for his connection 
with the Lowell bribery case. 


English Rotes. 








Ten judges of the English Supreme Court con- 
tinue on the bench, although they have passed the 
period at which they are by law entitled to retire 
on a pension. 

London has 14,000 policemen, Paris 6,000 and 
New York 3,800. The average number of arrests 
in New York in a year is 85,000, in Paris 100,000, 
and in London 150,000. 

Lord Coleridge, Q. C., has been entertaining the 
inhabitants of Ottery St. Mary with a lecture on 
the history of the town, which has long been the 
home of the Coleridge family, the poet, Samuel 
Taylor Coleridge, having been born there in 1772. 

The Incorporated Law Society, at their provin- 
cial meeting, have passed unanimously a resolu- 
tion in favor of reducing the long vacation by 
some weeks —that it should extend from the first 
Monday in August to the last Saturday in Sep- 
tember. 

Sir Charles Mordaunt, bart, whose death is an- 
nounced, in his 62d year, will be remembered on 
account of the famous divorce proceedings which 
he brought against the first Lady Mordaunt, in- 
volving several of the best-known men in Eng- 
land. It was in this case that the Prince of Wales 
was said to have testified under oath like a gentle- 
man, 

Mr. George Garcia, Q. C., who has just resigned 
the attorney-generalship of Trinidad, was one of 
the very few men of color who held a position of 
legal under the crown.  Trinidad’s 
solicitor-general has also this distinction. Mr. 
Garcia, whose resignation is due to ill-health, is a 
man of considerable academic distinction, and has 
a fine forensic style. 


Sir Edward Clarke told his constituents the 
other day that rumors about his appointment to 
judicial office are all groundless. ‘ He apparently 
does not mean to leave political life for some years 
adds the London Law Times. “ Thus 
it must be now that there is but one great judicial 
prize —- the lord chief justiceship; front-rank men 
will remain in the front rank-until the chancellor- 
ship or retirement offers them a_ congenial 
change.” 

The old notion that a corporation, “ having no 
soul,” was incapable of malicious intentions, was 
disregarded as ‘“ quaint” and unsubstantial; and 
it was held that in case of a wilful and intentional 
wrong, an action of tort is maintainable against a 
corporation, where the act complained of is within 
the purpose of the incorporation, and it has been 
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done in such a manner as that it would constitute 
an actionable wrong if done by a private individ- 
ual. (Green v. London General Omnibus Com- 
pany, I L, T. Rep. 95.) 

There has of late years been a curious shrinkage 
in litigation in all the Australian colonies. From 
the Australasian Review of Reviews it appears 
that some striking figures have been published in 
Victeria, showing how steadily the volume of liti- 
gation has shrunk during five recent years. Here 
is the record of Supreme Court writs and County 
Court plaints issued during these years: In 1880, 
7.099 writs and 10,243 plaints were issued; 1892, 
5, 747 writs and 9,594 plaints; 1894, 3,011 writs and 
5.740 plaints; 1895, 2,115 writs and 3,932 plaints; 
1896, 1,432 writs and 3,270 plaints. 


Within the next few days the metropolitan 
police courts, which have hitherto been under the 
control of her majesty’s commissioner of works 
and buildings, will be formally handed over to the 
receiver for the metropolitan police. In future he 
will be responsible for their, maintenance, and for 
the salaries of all the officials connected with the 
courts, with the exception of the magistrates. On 
the other hand, he will receive the fines and penal- 
ties which have up to now been paid into the 
exchequer for the support of the police. In other 
words, the expense of maintaining the London 
police courts will be borne by the metropolitan 
ratepayers instead of by the country at large. 
This change has been made by the secretary of 
state under an act which gives him the necessary 
powers. 


There are well-seasoned stories of judges who 
have had applications for injunctions made to 
them in strangely unjudicial situations, says the 
Law Journal —in the hunting field or the bath- 
ing machine — but it was a novel experiment to 
make an application for an order by telegram, as 
was done recently to Mr. Justice Ridley. That 
learned judge at once expressed his disapproval 
of such a proceeding, and its impropriety is obvi- 
cus; for what means are there of identifying the 
sender of the message? He may be counsel. He 
may be one of those impertinent and officious 
persons who send letters to judges to instruct 
them about cases they are trying. Or he may be 
a common crank. Bankers generally refuse to act 
on telegrams from customers; and though this 
rule may inconvenience the customer fixed up at 
a foreign hotel with an unpaid bill, it would be 
impossible for bankers consistently with their own 
safety to depart from it at present. What the re- 
sources of science may accomplish in the future 
in enabling the recipient of a telegram to identify 
the sender no one of course can say. The court 
sometimes has to transmit an injunction by tele- 
gram. When it does so the course is to send to a 
local agent and let him serve the order on the 
offender. This is, semble, the proper course. 


XUM 





Rotes of Recent American Decisions. 





Contempt — Judgment. — A judgment or order 
of court that a defendant stand committed to the 
county jail until the further order of the court, 
for a contempt in refusing to obey a previous 
order requiring him to surrender certain pzomis- 
sory notes adjudged to be the property of another, 
is illegal, and void for uncertainty as to the dura- 
tion of the punishment, and will not justify the 
imprisonment. (Taylor v. Newblock [Okla.], 49 
Pac. Rep. 1114.) 


Contracts — Validity — Restraint of Trade. — 
Where the seller of stock in an ice company doing 
an ice business at P. agreed with the purchaser not 
to engage in the ice business at P., nor adjacent 
thereto, at any time, the agreement was not an un- 
reasonable restraint of trade, and void as against 
public policy. (Up River Ice Co. v. 
[Mich.], 72 N. W. Rep. 157.) 


Denler 


Federal and State Courts — Conflicting Juris- 
diction. — When the State court has acquired jur- 
isdiction in a entered judgment, and is 
proceeding to its enforcement, the appointment of 
a receiver by the United States court to the de- 
fendant corporation cannot divest the jurisdiction 
of the State court, and stay the execution issued to 
enforce the judgment. (Lake Bisteneau Lumber 
Co. v. Mimms [La.], 22 South. Rep. 730.) 


case, 


Habeas Corpus — Grounds of Remedy — Jury — 
Discharge on Sunday — Consent of Defendant — 
Jeopardy—- When Attaching. —1. Where it is 
conceded, in a habeas corpus proceeding, that the 
commitment emanated from a court of competent 
authority, having jurisdiction of the subject-matter 
and person, the only question is whether the pro- 
cess is void for illegality. 2. Hill’s Ann. Laws, 
§ 208, provides that “while the jury are absent 
the court may adjourn from time to time, in re- 
spect to other business, but it is nevertheless to 
be deemed open for every purpose connected with 
the cause submitted to the jury till a verdict is 
tendered or the jury discharged.” Section 928, 
adopted with section 208, provides that “no court 
can be opened, nor can any judicial business be 
transacted on a Sunday,” except to give fnstruc- 
tions to a jury then deliberating on their verdict; 
to receive the verdict of a jury, or for the exercise 
of the powers of a magistrate in a criminal action. 
Held, that section 928 limits the power conferred 
by section 208, and hence a court cannot discharge 
a jury on a Sunday in consequence of their failure 
to agree on a verdict. 3. Within Const., Art. 1, 
§ 12, providing that “no person shall be put in 
jeopardy twice for the same offense,” jeopardy 
attaches when the jury are impaneled and sworn. 
4. In a criminal case the authority to discharge 
the jury on a Sunday because of their failure to 
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agree on a verdict cannot be conferred by the 
consent of defendant, the act being in contraven- 
tion of Hill’s Ann. Laws, § 928. (Tice v. Frazer 
[Sup. Court of Oregon], 43 Chicago L. J. 544.) 


Life Insurance — Cancellation of Policy. — 
Where the beneficiary under a life insurance pol- 
icy, which had lapsed, except for its paid-up value, 
procured its reinstatement through false and 
fraudulent representations, equity may compel the 
surrender and decree the cancellation thereof, and 
enjoin an action at law thereon, though the al- 
leged fraud might defeat such action at law. 
(John Hancock Mut. Life Ins. Co. v. Dick 
[Mich.], 72 N. W. Rep. 179.) 


Negligence. —In an action by a fireman to re- 
cever for injuries by a collision, where the evi- 
dence showed that plaintiff was asked by the 
engineer if he could see a switch which they were 
approaching, and he reported that he could not, 
and that it was impossible to see it because of the 
very heavy snowstorm raging at the time, it can- 
not be said, as a matter of law, that the fireman 
was negligent in not seeing the signal for the 
switch. (Fairman v. Boston & A. R. Co. [Mass.], 
47 N. E. Rep. 613.) 


One street railroad company cannot maintain 
condemnation proceedings against another to ac- 
quire the use of a portion of its road in the street 
until it has first obtained the consent of the prop- 
erty owners and local authorities to use the street. 
Consent given by the local authorities and prop- 
erty owners to one company to operate its road in 
the street is not sufficient to authorize another 
company to come into the street, notwithstanding 
the new company is to use the same tracks and 
appliances as the old one in operating its cars. 
(Colonial City Traction Co., appl’t, v. Kingston 
City R. Co., respondent, N. Y. Court of Appeals. 
Opinion filed Oct., 1897.) 


Preference for Wages — Employes of Corpora- 
tion for Which Receiver Has Been Appointed. — 
One who is employed by a corporation to make 
sales of its machines, to pack and unpack them 
and set them up for purchasers, is an “ employee ” 
of the company, within the meaning of the act, 
chapter 376 of the Laws of 1885, giving to em- 
ployes, operatives and laborers of a corporation 
for which a receiver has been appointed a prefer- 
ence for wages due them. The mere fact that the 
employment is such as might be designated an 
agency is not alone sufficient to take the case out 
of the protection of the act. Bookkeepers and 
persons employed to make sales of merchandise. 
or of property manufactured by the corporation, 
are “employes” within the meaning of the act, 
and their compensation earned is “ wages,” 


whether such persons are employed by the day or 
month or year, and whether their compensation is 
denominated salary or wages in the contract of 








employment. (Palmer, resp’t, v. Van Santvoord 
et al., appellants [N. Y. Court of Appeals], N. Y. 
L. J., Oct. 20, 1897.) 


a 


Bew Books and Rew Editions. 


A Treatise on the Law of Carriers of Passengers. 
In Two Volumes. By Norman Fetter, Author 
of a Handbook on “ Equity Jurisprudence.” 
St. Paul, Minn.: West Publishing Co. 1897. 
In this work Mr. Fetter has set forth the law 

pertaining to carriers of passengers in a manner 

on the whole admirable. The increasing import- 
ance of the subject, due to the marvelous growth 

of the carrying business during the last 25 or 30 

years, is well known, and the difficulty of the 

author's task made all the greater by reason of 
the fact that the courts have been compelled to 

“blaze the way through unexplored regions of 

jurisprudence,” with few principles of the old 

common law to guide them, and with but little 
assistance from the legislative department. As 
the author well says: “ By free reasoning upon 
the actual facts of life. and guided by broad and 
comprehensive considerations of justice and public 
policy, the courts have practically created a new 
common law, instinct with all the vitality of 
youth.” The author finds it “impossible to re- 
frain from paying a tribute of respect to the rug- 
ged sense of justice which has pervaded the great 
body of the judges in announcing the law on this 
subject,” and adds: “It is but the statement of a 
truism to say that the law which they have created 
in grappling with concrete questions, day by day, 
and year by year, judge-made though it be, is 
more serviceable and more essentially just than 
any Code promulgated by the legislative depart- 
ment on the advent of railways could possibly 
have been.” This deserved tribute to the ability, 
discrimination, integrity and sense of justice of the 
courts of the land, in dealing with these great 
problems, will be generally conceded to be just 
and thoroughly merited. An examination of Mr. 
Fetter’s work shows that he has spared no effort 
to make it comprehensive in plan, careful in state- 
ment, and clear in meaning. The author’s style 
is admirably straightforward, and his powers of 
statement notable. To weld the great mass of 
material obtained from the reports into a clear 
and coherent narrative was one of great diffi- 
culty, and we are free to say that Mr. Fetter has 
been remarkably successful. Every important 
phase of the subject is treated with the same care, 
showing rare familiarity with the leading prin- 
ciples as well as their application. As an illustra- 
tion of the fulness and scope of the work, it may 
be stated that the chapter on “ Contributory 

Negligence’ embraces nearly 200 pages. It is a 

pleasure to commend such a work to the profes- 

sion, for it is certain to prove a valuable guide 
and counselor. 
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